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Dear Casendra: 

C .. \ ~·-:: AO:>?. :;::; 5 
1~ r rc~;--..,~ 

I am writing i n response to your memorandu!u dat ed 
July 24, 1973 to R. 0 1 Ccnnell, relating to Chapter 45 7 Public 
Health Regulations, Department of Health 7 . State of Ha'<-raii . 
Before I continue however, you should be informed that Chapter 
4 5 is no',·~ proposed amended Chapter 3 7 i henceforth, I iiiill be 
referring to Chapter 37, inst~ad of Chapter 45. I will not 
address myself to any comrnerits in your memoranduro. -;;.qhich con
firrr:.s the existence of legal authority for I lJ'lould rather 
soeak to those com..-nents v1h ich denies or questions the existence 
~ . -

of authori ty to meet requirewents of Public Law 92-5 00 or EPA 
. regulation·. 

Your co~-nent on Entry No. 3 states in pertinent 
part that specific authorit·y is qnestion~able \,,iith regard 

-· to the require~ents of Section 403 1 FWPCA. ~vhat does this mean? 
.Do ybu doubi that the Department can control ocean discharge 
under its authority derived from Chapter 342, Hawaii Revised 
Statutes? Since I do not believe this is the case, I must 
interpret t hat co~~ent as meaning that you have not found any 
specific mention i n Chapter 37 of the guidelines prom~lgated 
by the Director relating to ocean discharges. I am of t he 
ooinion that this is of little significance at this juncture 
in time since under Section 402(d), Public Law 92-~00, no per
mit ~ay issue if the administrator objects to the issuance of 
such 9ermi t .. 
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~'ii th rasp.ec ·t to you.r com..'Ttents on En·try f-To . 10 
th~t there i s no authority in Section 22(b) permitting inspec
tion of prenises other than those of a p ermittee, Section 342-10, 
p;::~·i-"'i i Rovi c:;;::>'d Q·t;:, hxtos ;;:: 1 •e"'d-y. b -0 ST0'•7 C: b-..-oad DO"·J-"'r S c~ o'ntry 
... :1. _... • - --- "''- -'"' - v ._ .. - - 1 _...-- ....... - - ,., - - .!.. Y c .1... - -

and inspection of any actual or suspected source of water pollu-
-~lon . That statutory provision, of course, is controlling. 
Sectio!l 22 (b) rr:ore speci:E:.cally relate s to conditiorls in perr.,i ts 
and is in no way inconsistent with or contradictory to the broad 
po-.·rers delegated by Sectio.:1 342- 10. I do not understand ho1.•7 the 
nature of Section 22(b) is questionable. I see no need tore
iterate in Chapter 37 what has already been made exceptionally 
clear in Section 342- 10. 

Hith regard to your corrunents on Entry No. 27 r which 
/ states that authority lS questionable because it is unclear 
-- whether Chapter 37 is issued pursuant to Part I or Part III 

of Act 100, . I do not share this concern with you for I feel 
that it is ver y clear that Cha."pt er 37 relating to water pollu
tion control is adopted pursuant to both Part I, Definitions 
and General Provisions and Pa rt III, Water Pollution. The gen
eral prohibition in Section 4 merely reiterates Section 342- 33. 
The authority to control 2.!ld abate ~v-ater pollution, •·Ihich Chap- · 
ter 37 i s ~n exercise the reof, is dire ctly delegat~d by Section 
342-32, Part III. 

I 

1i'1i th r egard to your comments on Entry No. 2 7 that l 
/ speclrlc authority to i mplement Section 124.73(g) is question-
~ able , I conqur . Th~ Director of Health has absolutelv no authorit 

to collect criminal fine s, nor do I believe he could ;r should \ 
have such authority . The Acts described in Section l24 . 73(g) are ( 
criminal acts of fraud and d e c e it,. and \·7eJuld be in violation 
of our Penal Code provisio~~. Such offenders could be prose
cuted by a county prosecutor · i n a co~rt of law. 

I disagree that authority is vague (Entry No . 31) 
with regard to the requirenents of Section 40 2 (h), F\i'1PCA re
iating to proceeding in a court of law to prohibit the introduc
tion of a pollutant into a treatment works i f it is evident that 
any provisions of a permit would be v iolated. Sections 342-32 
and 342- 33, Hawaii Revised Statutes, are broa~ enough to· permit 
t he Director o f Heal t h to control indirect sources of water 
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·p6llution. (In way of analogy, see my letter to you dated 
. August l3 , 1973 regarding indirect ~ources of air pollution .) 
"P,:ry sourc·e intrcc!.uci~g· a pollutan·t into a trea·tment facility 
so as to viola·te a co21dit.ion of a permit •,-;ould be "engaging 
·in activity <,·Thi ch caus :~s St.ate \•raters ·to become polluted . 11 

Therefore, under Section 342- 12 , Hawaii Revised Statutes, in
j unctive relief may be sought. In any case, no permittee de
siring to retain his permit would allow the introduction of 
a pollutant into his treatment works despite the express dis
approbation of the Department of Health. 

Finally, ~,.ri th regard to your cormnent on Entry No . 33 
~ that there is no authority in Chapter 37 for the enforcement 

of the requirements of Section 405(c), F~~CA, I do not concur. 
Although no specific . reference to permits for the disposal 
o f se•.vage s l udge into navigabl e waters is made in Chapter 
37 , statutory authority does e~ist should the Department 
o~ Health desire to gain EPA authority to issue permits under 
Section 405(c). However,· t he Departnent has no desire to 
have such authority since se;,·rage sludge in Hawaii •Hill ·be 
disposed of by means of sanitary land fills . 

I believe I have responded to most or all of the . points ! 
rais ed in your memorandum •tihich points concluded that authority 
was either lacking or que~tionable.· In any case , since the 
Department has already held its public hearings , it would be 
impossible to meet every one of your objections without con
ductin~ additional hearings~ ·I hope at least, that you will 
agree wi th me that Chapter 37, ~,rhich drai~Js very heavily upon 
EPA guidelines, will , in spite o~ tl1e p.oints r aised in your 
memorandum, . not be a roadbrock to obtaining EPA approval for 
NPDES permit authority . 

Hhat give~~e great concern is your .not having com..'11entec 
on Chapter 37-A and ln particular, t hose provisions therein re
lating to zones of mixing . What is your opinion of the legality 
of zones of mixing as described in Chapter 37- A? As you will 
note, a zone of mixing is a variance as set forth in Chapter 
342, Hawaii Revised Statutes. Is the concept .of zones of mixing 
acc~ptable to EPA and consistent with P . t . 92- 500? 
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Chapter 37 - A. has already gone ·U1.rough ·the hear:-ir_gs 
process and is ready :for final adoption by the Dep2.rt.m2n t . 
~ ince Chapter 342 c reates such a thing as a variance , I do not 
believe that the Department can by regulation set it aside com
pletely. 

Thank you very mt::.ch. l·ie a•..rai t your reply . 

cc: Dr. Henri Minette 

Ver y t r uly yours , 

~v;· '/ 
/ i I ~· . .. ., k ·· I ) I?:; 

I I . i./.-iLV:'fU.".d L) t .r_c: ,:-1-f 
NELSON S . ~'i • . CH'tr.NG ~ 
Deputy Attorney Ge~ral 
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